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Florida Law Review, Vol. 7, Iss. 1 [1954], Art. 13
UNIVERSITY OF FLORIDA LAW REVIEW
HOMESTEAD: RIGHT TO BEQUEATH PERSONALTY
In re Hawkin's Estate, 63 So.2d 313 (Fla. 1953)
A widow died testate leaving two minor children and an estate
consisting of personalty that brought $1,001.92. Her will directed the
executor to "pay all my just debts and funeral expenses as soon
after my decease as conveniently may be." The county judge's court
decreed in favor of the children, holding the constitutional provision
exempting homestead personalty from forced sale a bar to testatrix's
attempt to bequeath such property. The circuit court reversed as to
funeral expenses. On appeal, HELD, this direction in a will transfers
the personal property free from homestead exemption. Decree affirmed.
Neither the Florida Constitution nor statutes provide for or prohibit the bequest of homestead personalty. By interpretation, homestead personalty can be bequeathed to persons unrelated to the testator, in which case the exemptions do not inure to the widow or to the
heirs." There are no homestead regulations or restrictions in the
Constitution or statutes of Florida that preclude the right of the
3
testator to alienate or dispose of his personal property during his life
or to direct his executors to pay those debts that may exist against his
estate at his death.4 The direction in the testatrix's will in the instant
case was clear. Therefore, the bequest to the creditors must be satisfied
before the heirs can partake of the personalty. 5
Seashole v. O'Shields6 also dealt with homestead personalty but
differed in one significant particular, namely, the decedent died intestate. Since his entire estate was personalty valued at not over $1,000,
the Court held that all claims by general creditors were barred. The
widow took the personalty7 with the exemption attaching to it and
accordingly inuring to her.8 Had any heirs existed and been entitled
to a share of the personalty, the exemption would have inured to
them also, up to a maximum total of $1,000. Subject to this limitation
of amount, the homestead personalty of a deceased homesteader re1FLA. CONST. Art. X,

§1.

2Hinson v. Booth, 39 Fla. 333, 22 So. 687 (1897).
3Ibid.
4
Leffler v. Leffier, 151 Fla. 455, 10 So.2d 799 (1942).
5
Hinson v. Booth, 39 Fla. 333, 22 So. 687 (1897).
6139 Fla. 839, 191 So. 74 (1939).
7
FLA. STAT. §731.23 (1953).
8
FLA. CONST. Art. X, §2.
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CASE COMMENTS
mains permanently free from forced sale for his debts if it reaches the
hands of his widow or his heirs; but unless it does pass to one or more
of these persons the exemption is lost for want of any property in the
hands of those to whom it inures. 9 Of course, unless the transferee
subsequently could qualify as the head of a family, the personalty
would become subject to her debts as distinct from those of the
transferor.'0
The dispute in the instant case probably stems from the fact that,
although homestead personalty can be bequeathed, homestead realty
cannot be devised if the owner has a wife or lineal descendents."1 It
is not subject to testamentary disposition'12 and is exempt from forced
sale. 3 The realty, with the owner's right of exemption attaching, 14
passes by statute at his death to the widow for life with vested remainders to the lineal descendents' s per stirpes. 6 Conversely, in determining title to S1,000 of the personalty of a decedent, the first step
is to ascertain who is to receive this personalty, assuming no general
creditors. If it passes to the widow or some heir, no general creditor
can levy on $1,000 of it. If it does not, the general creditors can obtain
all of it as far as homestead law is concerned. Furthermore, homestead
law does not require personalty to pass to the widow or an heir, although it does so pass in intestate succession.
In Scoville v. Scoville' s the Court indicated in a dictum that
probably it has already gone further than it should in restricting inter
vivos disposition of homestead realty by the owner 9 but that this
judge-made rule of law is too firmly entrenched by now to permit a
DFor a full discussion see Crosby and Miller, Our Legal Chameleon, The Florida
Homestead Exemption, 2 U. OF FLA. L. REV. 12, 77-83 (1949).
loSeashole v. O'Shields, 139 Fla. 839, 191 So. 74 (1939).
"FLA. CONsr. Art. X, §I, Estathion v. Saucer, 158 Fla. 422, 29 So.2d 304 (1947).
"2E.g., Griffith v. Griffith, 59 Fla. 512, 52 So. 609 (1910); Brickell v. DiPietro, 145
Fla. 23, 198 So. 806 (1940).
13FLA. CoNsrT. Art. X, §1.
'41bid.
15FLA. STAT.

§731.27 (1953).

'6FLA. STAT. §731.25 (1953).

"7For provisions of intestate succession see FLA. STAT. §731.23 (1953).
1840 So.2d 840, 842 (Fla. 1949) (alternative holding that inter vivos conveyance
by widower, even if son dependent on him, to prospective third wife as wedding

gift constitutes valid transfer free from any homestead restrictions).
'OCf. the excellent opinion of Judge Strum in Hay v. Wanner, 204 F.2d 355 (5th
FLA. L. Rzv.

Cir. 1953), which follows this recent trend in Florida law; see 7 U. OF
102 (1954).
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